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Discussion Points

1. Exempt v, Non-Exempt Employee Classifications
a. This is a very hot topic in California employment law night now There are
numerous class actions involving the misclassification of employees as
salaried workers versus hourly employees
b. Misclassification of employees can result in a legal action for unpaid
overtime, missed meal or rest breaks, interest. penalties. attorneys’ fees

¢. Examine actual duties performed, and a job description s not controlling

However, it's a good idea to have job descriptions for every posihon

d. Hourly v. Salary

Assume an employee is non-exempt unless they clearly meet the
exempt job duties and they make twice the minimum wage
In California. the minimum wage is increasing in July 2014 to 9 p/hr
and again in January 2016 to 310 p/hr. (AB 10}
1. July 1 2014: 39 p/hr & need to make more than $37,440
annually
2. Jan 12016 %10 p/br & need to make more than $41,600
annually
Under Calfornia wage orders. exempt employees must spend

majority {more than 50%) of their workweek on exempt tasks

2. Ensure Meal and Rest Break Policies Comply with Current California Law

a. Rest Breaks

Employees must be provided 1, 10 minute rest break for each four
hours, or major fraction thereof worked

Must be paid

Provide means “permitted to take’

10 minutes must be consecutive — smaller increments cannot be

combined
All Rights Beserved CDIEF 20014

Rkl
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v Can't combine with meal breaks

vi No record keeping requirement (although not a bad idea)
vii, Time it takes to leave workplace and get to place of rest does not
count
viii. Bathroom breaks don't count
ix. Mo break necessary if working 3.5 hours or less

¥ 1 break if working more than 3.5 hours, up to 6 hours

x| 2 breaks if working more than 8 hours, up to 10 hours
xii. 3 breaks if working more than 10 hours. up to 14 hours
b. Meal Breaks
I. California employers must “provide” non-exempt employees with a
30-minute meal break when an employee works more than 5 hours
i, Meal break must start at or before the fifth hour of work
li. Employers must provide the opportunity to take meal breaks, but
need not police non-exempt employees to "ensure” meal breaks are
taken
iv. Must maintain records
Summary: In a normal 9-hour day, most employees should have two
10-minute breaks, and one meal break
c. Potential Exposure
i. 1 hour of pay at the employee's regular rate of compensation for each
work day that a meal break is not provided
. Another hour of pay If a rest penod also 1s not provided
d. Make Sure Breaks are Legal in PRACTICE
|, Having a legally compliant policy doesnt insulate a company who
cannot provide legally compliant breaks in practice
. If you allow for breaks under California law in your handbook, but the
nature of the work is so hectic that your employees can't actually take

breaks, this is a problem

Page A
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i. Brinker v. Superior Court = must provide uninterrupted meal breaks

and not discourage or impede employees from taking such a break
iii. Don't pressure employees to skip breaks
iv. Avoid policies or procedures that discourage employees from taking
proper breaks

v, Train managers on the law

vi. Get periodic certifications of break avarlability

ii. Good idea to have language in your employment handbook that
informs the employee that he or she should contact a designated
persan if they are unable to take meal and rest breaks. That way if
there is a lawsut down the road, the employer can point to the fact
that the employee didn't make a complaint, This isn't an airtight

defense, but it does put some burden on the employee to act

Summary: Train managers to look out for employees who aren't able to take their
breaks Also, hold employees accountable for reporting violations to an internal source
(e HR)

e. Make Sure Employees Know They Cannot Work During Their Breaks
i. Breaks must be "Duty Free’
. Communicate this to employees and train managers to be mindful of
this
3. Overtime
a. One and a half times the employee's regular rate of pay for
I all hours worked in excess of 8 hours, up to and including 12 hours 1n
any work day
i all hours worked in excess of 40 hours in a workweek
b. Double the employee s regular rate of pay for all hours worked in excess of
12 hours in any workday

c. Companions as defined in the FLSA are entitled to minimum wage.

Puge 4
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d. Califarnia's overtime rules create, in terms of overtime, four categories of

workers who provide in-home care

.. Those who are employed by non-prafits and do no additional work
beyond feeding, dressing. and supervising the person do not receive
overtime

i Those who are employed by non-profits but do additional work
beyond feeding. dressing. and supervising do receive overtime

i, All for-profit workers receive overtime regardiess of their job
description

v, County-employed in-home care workers, of whom there are
approximately 367 000, receive up to 511 50 an hour straight time per
their union contracts and may also receive overtime under those
contracts,

e. Negri v. Koning & Assoc. — Cal. Ct of Appeal - To be exempt, employee
must have a guaranteed pre-determined salary of at |east twice the
minimum wage. If employee is paid hourly and happens to always work
enough hours to make total compensation more than double minimum
wage, not good enough. Will be found non-exempt and entitled to overtime

(plus penalties)

4. Ensure Pay Stubs Comply with California Law. Pay Stubs must show certain
infarmation — { See Labor Code 226)
1. Gross wages earned
Total hours worked
All deductions
Met wages earned

Pay penod inclusive dates

3 o B oW N

Mame of employee and last 4 of SSN or other identifying
numbper

i

IPage
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7. Name and address of legal entity that 1s the employer

8. All hourly rates and number of hours at each rate
9 Piece rate units earned and rate per unit, if applicable

b. Employees who are discharged Employees must be paid all wages due at

termination. which includes unused vacation pay. (See Labor Code 207,

227 3) "Use It or Lose It Vacation Policies are Improper

c. |f employee quits without any notice. employer has 72 hours to provide final
pay. (See Labor Code 202)

d. Califorma law requires payout of all accrued, but unused vacation on

termination of employment (no use it or lose it policies)

Page o
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LS. Department of Labor s
"I-"-.!F'..‘.IHI.' Howur Livision :WHa

Washington, X 20210

Viministrator's Interpretation No: 2004-1
Slarch 27, 2014

Issued by PRINCIPAL DEPUTY ADMINISTRATOR LALURA A, FORTMAN

L1 H“ Ll ”"-' .,||'I|'|!||,_',|.|h'i|| "'Illhl.' I AP I. .||1-'-r "1|:|.|‘|-.|..II|.1". l'l.-.,'l %) |1|_|||||_- CAM wr PV ey [Ty silisd |_h|||u5||
shared living arrangements. including adult foster care and patidl roommle situations,

In the course l.1|-|'llL"!'|'III||_|liJ=iII|_' .-";rli'lli-u.:::tiq i ol the Fair Labor Siandasrds At o Domesiie Semvice:
Final Rule, 78 Fed. Rey, 60,454 (Oct. 1, 201 3), the Brepartment received comments regarding
“shared living™ amd “adult foster care™ arrangements. These tlerms are used 10 refer o particulur
ypes alinnovative home care programs—funded throwgh Medicaid, mher public programs.
provale pay. or other sources—in which people with disabilities or older adults and the people
whu provide home care services 1o them live together in order o allow the service recipients o
live in their vwn homes or with families in their communities rather than liv Ing 1IN congregate
communily settings (such as group homes) of in institutions.

\though the Final Rule containg a Jiseussion ol the application of the domestie service

employ ment regulstions w circumstances in which a consumer revei os services Trom a live-in
rocitimate, the Department noted in the preamble that it could not “address all shared liv iy
arrangements raised in the commuents because the circumstances are different under countless
factual scenarios”™ 78 Fed. Reg. 60,476 As the Department began outreach w the regulated
cummuniry, in particular o state representatives who administer Medicaid-tunded and other
home care programs, it became clear thar additional guidance about the application of the Fair
Lubar Standards At (FLSA™ or “the A1), 20 LS., 8 201 o teef. B innovitis e shared living
prorams, much of which was not alfecied by the Final Bule, would Be useful Ta thal el this
document diseusses bow longstanding FLSA principles appls 1o the particular Fcts of shared

lining arrangements. '

Iiqa ; : : .

The Department notes that the FISA does no precmpl mone siringent state wiee and hour
stanites. Employers ol providers in shared iving arrangements must septrately assess whether
amy =450 [aws i|||r1"il_' reguant menis |'~.":'.|r|'!-.| T deseribed inothis doewment with whivh ||-|__-:._ AFe

vhligited 1o comply.
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Part | of this document defines the set of arrangements il is intended to address. Part ] explains
how 1o determine whether the FLSA applies 1o a particular set of circumstances, addressing first
whether an employment relationship exists, second whether an employer is covered under the
Act, and third whether an employee is exempt from the Act's requirements. Part 111 explains
how to comply with the FLSA if it does apply. It addresses first how to determine the number of
hours for which a particular employvee must be paid, with an emphasis on the special rules for
employees who live where they work., Second, it describes how to pay employees for their hours
warked in sccordance with the Act's requirements.

. [Introduction

Because the Department understands that states use the terms “shared living™ and “adult foster
care” (as well as other terms, such as “host home,” "paid reommate,” “supported living," or “life
sharing™) to refer to programs with a variety of structures, il is necessary to describe the types of
programs to which the analysis provided in this document applies. For purposes of the FLSA,
what a program is called or how it is categorized by Medicaid or a state is not significant.
Instead, the particular facts of the arrangement between a consumer, provider, and public and/or
private agency administering the program control whether and how the Act applies.”

The types of arrangements this document addresses are those in which a consumer and provider
share a home in order to allow the consumer to remain in his home and community. The shared
home may have been the preexisting residence of the consumer (typically called a “paid
roommate” situation) or of the provider (typically called “adult foster care™ or 2 “host ho me™), or
it may be a new, joint residence, Shared living arrangements may also occur in the family home
of the consumer with a family member serving as the provider. Although some shared living
arrangements may involve more than one consumer ( for example, if a single provider shares a
three-bedroom house with rwo consumers), shared living arrangements are to be distinguished
from group homes that are designed to offer services to multiple consumers, have shifis of
workers, and do not offer the same level of comm unity itegration or autonomy as shared
living.* Examples of shared living scenarios include:

* Throughout this docume ni, the term “consumer” refers to an individual receiving services, and
the term “provider” refers to an individual providing them.

! Shared living arrangements are also o be distinguished from personal arrangements in which
there is plainly no employment relationship, such as a parent who provides care for a child with a
disability without the expectation of compensation or an individual who shares an apartment
with an individual with disabilities based on friendship or mutual convenience without providing
any formal services to the individual and without any expectation of compensation.

2
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& A high-needs consumer moves into the home of the provider and becomes part of the

provider’s family. sharing in family meals und uctivities, The consumer g o day
program during weekdays. bur at other times, the provider provides constant eare and
attention to the consumer, including by transporting lm 1o his doctor’s appointments and
wther engugements, | he provider hires respite stall fo stay with the copsumer when she

canrmst e with him,

A consumer’s Lither becomes the consumer s adult Raster care prodider, meaning that the
consumer remans in ber Gimily home and the Father receives o danly stipend as
compensation for providing care to his duughter, o purticipate in the program, the father
must ensure that the furmly home complics with the host home squalifications set by the

program, sa he installs a wheelchair-aceessible mmp tfor aecess  the Trom doot

A provider tratned in providing care 1o individuals with signiticunt disabilities moves inw
the home ol a consumer who needs constant assistance in her home and wormmunity when
not al her day program. The provider does not pav room and hoard and recelyes o
monthly stipend as compensation for her seryices

A triend Trom church agrees o move together into o two-bedroom aparment with o
consumer who previously lived with bee family; the friend is regjuirgd o sleep a Lthe
restdence o be availuble for mghuime emergencies but otherwise has no responsibilities
with respect to the consumer.  The friend amd consumer ofien o 1o social or community
events together, though no such interactions are mandated by the ageney that facilitames
the arrangement.  The consumer’s family rents the apartment: the fnend Joes not
contribute W the rent

A college studemt moves inte the extra bedroom in i home owned by an 80-vear-old man
who needs assistance with bathing and dressing in the mormings amd preparing for sleep
atb might. She is also required to sleep at the residence so she is available i 7 1he consumer
meeds assistance during the night, The student does not pay rent and reecives an hourly

wage lor the time she spends providing assistance to the consumer.

A provider lives in an apartment in the same camplex as o adults with developmenial
disabilities who can live on their own bul need someone to chieek in on them daily amd be
avanlable i case of emerpencies.  The provider's rent is punnd through o Medicaid

progrm in the stae that has helped vroanize this arrarde i For the bao gonsumers.

Whether the FLSA Applies

Ansessing whether the FLEA S requirements apply 1w a given wurk situation calls for making

several determimations about the partivular cireumsiances gt fssue. Specificalls . the 1S A

apphies of there s (1 an emplasment rebationship between 1244 covered emphaver and (344

IS 2 '::'IJI.'I". L,

g F
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a. s the provider an employee of the consumer?

The fact-specific nature of the eeonomic dependence inguiry makes absolute citegorical
assessments of the status of bome care pros iders impossible. 1 appears, howeser, that in most
cireumstances. a prosider who brings o consumer into her existing b — throwgh o hae will

often be called an adult Foster cane” or bost hume program—sill mot be an emplos ee of 1he

third pany administering the provision ol services. 78 Fal. Re. 60487, The creation of an
employment relationship does net. howeser, mean that all support a lumily member provides 1o
consumer is within that relutionship: some supports may femain part of the unpaid familial
relationship provided that the sdministraror of the home care progran treats the tamily member
i the same way 0o would treat o non-relative paid provider, most importantly by including in the
plon of ¢are the same number of paid hours of services regardiess ol whether the provider is o
Family member or not Ao 60.487-90, This special, bilurcated analysis ol the comploy mem
relationship applies 10 household members, such as o domestic partner o whom the consumer is
not married, as well 08 o family members, but only i the household relationship exisied before
any employment relationship come into being. 78 Fed Reg 60487, Inuther words, although o
shared living provider who is a family member of the consumer could provide supports o the
consumer both through o paid employment relationship and an unpaid tamilial relationship. o
shared living provider who lives with the consumer because of the shared iy INg arrangement is
subject to the standard FLSA analysis of un employmem relationship, .. all ime spemt
providing services 1o the consumer must be paid,

§ " ' i
Although this document uses the shorthand ol referring 1o the consumer as the potentisl
employer, the Department considers the consemer and her lamily, household, or other

representative to be the relevant entities for this analysis,

" Because questions about adull foster care arose during the rulemaking process, the Departmen
touched on the issue in the preamble o the Final Rule. “recogniz|ing ] that it is porssihle that
certain shared living arrangements may fall within the Department s exception for foster care
parents. provided specific critenia are met.” T8 Fed, Reg. 60477 feinng Field Operations
Handbook § 10b29), Specifically, the preamble noted that situations in which the Department
has considered child foster care 10 be outside the application of the FLSA are those in which
puyment 0 the foster care parents “is primarily a reimbursement of expenses Jor rearing the
chald.” &, feiting Wage and Hour Opinion Letter WH-298 1973 WL 38737 (N ov. 13, 197408
v aalvee Wage and Hour Opinton Lenier. 1996 WL 1003226 (Sept. 13, 1996 fupIning on stute
boster care program for adubis with developmental disabilities., stating that ~“where a State or
licensed private ageney selects individuals who soluntanly sgree 1w become foster padrenls in
accordance with SMate standards, where the State agency eiber dircetly or indirectls finances the
vare services. ond where the services are provided in the foster parent’s home, an emplos ment
relitionship does not exist under FLSA benween the individuals pros iding foster care serviees
and the governmenial or private ageney Wirge and Hour Opimton Letter e March 1], 1996

l.| W ;hu.'r-: il huskimd and wile agree W become fosicr PHAFLITES W veafiidary e and take a

b
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I. Employment Relationship

The FLSA mandates that, unless an exem plion applies, an “employer” pay its “em ployees™ in
compliance with the Act's minimum wige and overtime requirements. 29 U.S.C, §§ 206, 207.
The statute’s definitions of these terms are expansive and meant to indicate that the law applies
to a broad range of employment relationships. 29 1U.5.C, §5 203(d), (e 1}, (g} Nationwide Mui
Ins. Co.v. Darden, 503 U.S. 318, 326 (1992) (citing Rutherford Food Corp. v. McComb, 331
LLS. 722, 728 (1947)); United States v. Rosenwasser, 3123 118, 360, 362 (1945). Therefore, an
employment relationship exists where a worker is, “as a matter of economic reality, ...
economically dependent upon the alleged employer.” Hopking v. Cormerstone Am., 545 F.1d
338. 343 (5th Cir. 2008) (citing Darden, 503 U.S. at 326: Herman v. Express Sixty-Minutes
Delivery Serv., Inc., 161 F.3d 299, 303 (5th Cir. [998}). Only a worker who is instead “in
business for himself” is an independent contractor 10 wham the Act does not apply. Brock v.
Supertor Care, Inc., B40 F.2d 1054, 1059 {2d Cir, 1988) (citing Bartels v. Rir mingham, 112 1) 8,
120, 130 (1947); Donovan v, Teheo, Ine., 642 F.2d 14] « 143 (5th Cir. 19811,

To determine whether an employment relationship exists, the Department and courts apply the
“economic realities™ test, which calls for consideration of vario us factors. See, eg., Scantland v,
Jeffry Knight, Inc.. 721 F.3d 1308, 1311-12 {1 lth Cir. 2013). One factor in considering whether
u worker is an employee or an independent contractor is the degree of control exercised or
retained by the potential employer, such as whether the employer determines the worker's
schedule and the order in which she will complete tasks. See id.; Baker v. Flint Eng'g & Conxir.
e, 137 F.3d 1436, 144) (10th Cir. 1998). Additional factors include: the extent of the relative
investments of the emplover and the individual, the individual's opportunity for profit and loss
depending on her managerial skill, whether the work performed requires any special skills, the
permanency of the relationship, and the extent 1o which the work performed is an integral part of
the employer's business. See, e.g., Scantland, 721 F.3d at 1312, No single factor is
determinative; rather, each is meant to aid in an overall assessment ol whether the worker is
cconomically dependent on the potential employer, fif, (citing Usery v. Pilgrim Equip, Co., 527
F.-2d 1308, 1301-12 (5th Cir. 1976)).

In the home care context, a provider could be in an em ployment relationship with the consumer
{or the consumer's family, househald member, or other representative). a third party such as a
public or private agency administering the home care program, both, or neither, Asa
preliminary note, the provider's status as a family member of the consumer does not change the
analysis of the economic realities factors described here; a provider could be the employee of &
consumer ¢ whom she 15 related, a third party, both, or neither,*

* In the preamble 10 the Final Rule, the Department explained that under the FLSA, a home care
provider who is a family member of the consumer can be an em ployee of that consumer andior a

4
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consumer or the consumer’s representative and, if the provider is also not the employee of a third
party (see below), he or she may be considered an independent contractor, Typically, if a
consumer has moved into the existing home of a provider, the provider will determine {with
consideration of the consumer's needs and preferences) much of the way daily life proceeds,
such as the routines and schedules within the home. In other words, although the provider will
take the consumer's preferences into account, on the whole, adult foster care providers often
integrate the consumer into an existing set of circumstances rather than taking direction from the
consumer, Furthermore, in such arrangements, the provider makes investments in order 10 take
on the role, whereas the consumer has not, Specifically, the provider has obtained and maintains
the home in which the services are provided and may have made modifications to the home, such
as making a bathroom wheelchair accessible or transforming a first-Noor room into a bedroom,
in order to be permitted 1o become the consumer’s provider, In situations in which the provider
exercises control over the conditions of the work rather than taking direction from the consumer

child into their home to raise as one of their own, the prerequisite employer-employee
relationship would not exist as between the parents and the sponsoring agency where the
payments are primarily a reimbursement of expenses for rearing the child.™). Upon further
review, however, the Départment does not believe it is in the best interest of consumers, home
care providers, or shared living program administrators to analogize 1o this special analysis for
child foster care. The focus on the reimbursement of expenses is an indication that the analysis
relies on the principle that foster parents are volunteers. See 29 US.C. § 203(ed4)A)
(excluding from the definition of “employee™ “any individual who volunteers to perform services
for a public agency™ if “the individual receives no compensation or is paid expenses, reasonable
benefits, or a nominal fee™), Although adult foster care providers may well choose 1o take on
that role in part out of generosity and kindness, they are not volunieers reimbursed for expenses,
but rather—like teachers, child care providers, and others whose talents at their jobs may be
enhanced by a personal enjoyment and commitment to their students or charges—workers who
are paid for providing services, Indeed, Medicaid funds the services provided in many state
adult foster care programs. And as a reflection of the important and often difficult work they do,
home care providers are paid more than “nominal fees,” which precludes them from being
considered volunteers under the FLSA. See AARP Public Policy Institute, “Building Adult
Foster Care: What States Can Do,” available ar
hup://assets.aarporg/rgeenter/'ppile/2009_13_building adult_foster_care pdf, Appendix C
(including information about reimbursement rates for adult foster care providers in various
states), see also Wage & Hour Opinion Letter FLSA2005-51 at 3-4 (Nov. 10, 2005) {explaining
that a “nominal fee” is no more than 20 percent of the amount a worker paid for the service
would otherwise receive).



NEATPAGEINFO:id=037801C1-E13C-4B0D-A294-F293BE83A984


aned bas invested in the arrangement, the provider s more 1Ke an independem business than an

emplovee ol the consumer

Conversely, it will atten, though not always. be the case that a provder who meves into the
home of a consumer 15 the consumer’s gmploye. Inthese tvpes of shared Hiving arrangements,
the consumer is more likely o set his own schedule, direet the provider how and when to
pertorm certain tasks, and otherwise exercise contral over the conditions al the provider’s work,
Wdditionally but less signilivanty, the prosider is unlikely o have invested in the arrangement.
whereas the consumer has aequired o home in which theee is suffichent spoce for the prosider o

alser reside.

e Department recopnizes that o spectrum of shared living arrangements exast, and it will not
always be the case that ¢ither the provider or the consumer presiously oceupted the residence in
which the arrongement ocours; the two may move in together, for instance. because neither
previously lived in a residence that would accommodate them both, Sumilarly, it will pot always
be the case that only the provider or only the consumer has some ownership interest in the
residence; for example, both individuals may be named on the fease. or the consumer and
provider may have an agreement that the individual who does not own or lease the residence may
have some protections from eviction, Although these facts may be relevant to assessing whether
an employment relationship exists, none alone is determinative,  The circumstances os o whole
are significant, amd all facts that go 1o who controls the residence and relationship—such us who
identified the residence, arranged to buy or lease (L Turmished common arcas. mainting the
residence (for example, by cleaning it and making repairs). and payvs the morgage or rent—uare
relesant to the control Tucter of the cconomic realibies analysis. For example, ifin order 10
pecome an adult foster cure provider, an individual moves lrom g one-bedroom o a two-
bedroom apartment. furnishing the apartment excepl lor the second bedroom und arrunging for
centain upgrades so that it meets progrom requirements, snd then a consumer moves in and his
name is added to the tease, the provider is likely not an employee of the consumer. On the other
hand., 1t a provider and consumer agree to become roommares, wgether identify and rent an
apariment they hike, jointly Turnish the apanment, andd share responsibalits lor keeping the
apartment clean and purchasing fvod, assuming the consumer exercises contrsl over the

residence, the consumer is likely the emplover of the prvider,

I'his analysis goes 0 the stitus of an aduit foster care provider, not any workee hined by the
pron ader or a thind party 1o poos ide assisianes when the adult foster care provider is unas mlable
ur otherwise needs relict from her responsibilities, Under the FLSA. such a reliel worker is
likely an emplovee of the pros ader and/or o third pary adminislering the arraneement and thus is
lihely ennitled to the protections o the Act: in any case, that determisition requires a separaty
assesnment of the cireumsiinees of thee indis idual's werk WLFTN e nt

|
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b. Is the provider an employee of a third party?

I'he question whether a third party that administers the shared living arrangement is in an
employment relationship with a provider, either as the sole employer or a joint employer, calls
for a separate economic realities analysis.” In the shared living context, the third party may be a
public agency, a private entity that acts as an intermediary for the state, or o private company of
non-profit organization that facilitates privately funded arrangements. Again, the outcome of the
economic realities test depends on the particular facts of each scenario, so the Department cannot
broadly state whether shared living providers will be employees of third party program
administrators, The extent to which the third party is involved in determining a provider's
conditions of employment or influencing the manner in which the provider performs services
will distinguish those providers who are not employed by a third party from those who are,”

In most shared living arrangements that oceur in the existing home of the provider, the
involvement of the siate or intermediary agency primarily includes limited oversight of the
provider. The third party will make an initial determination that the provider meets the
program’s qualifications, facilitate matching the provider and consumer, and perform follow-up
visits 1o ensure that the arrangement is satisfactory. In other words, although the third party
oversees quality management and monitors compliance with licensing and other requirements,
the management of the residence and day-to-day provision of services is left to the provider and
oceurs without the involvement of the third party. The third party will also set the amount the
adult foster care provider is paid. In these circumstances, the provider, who for the reasons
explained above is likely not an employee of the consumer, will properly be deemed an
independent contractor rather than an employee of the third party, [ however, the case manager

fifa provider is not an employee of the consumer, the question will be whether she is an
independent contractor or instead an emplayee of a third party; if she 18 an employee of the
consumer, the question will be whether she is jointly employed by a third party. See 29 C.F.R.
791.2(a), Baystate Alternative Staffing, Inc_v. Herman, 163 F.3d 668, 675 (st Cir. 1998) (“The
FLSA contemplates several simultaneous employers, each responsible for compliance with the
Act."). In either case, the economic realities test controls whether she is an employee of the
relevant third party. See, e.g.. Goldberg v. Whitaker House Cooperative, Inc., 366 L15. 2K, 33
{1961} {explaining that the **economic reality’” is the “test of employment™); Zheng v. Liberty
Apparel Co. Ine_, 355 F3d 61, 72 (2d Cir. 2003) (instructing that the test for joint employment
requires considering the * economic reality’™).

* Other facts about the relationship are, of course, relevant. See, e.g., Rutherford Food Corp, v,
MeComb, 331 ULS, 722 (1947} (explaiming that the determination whether an employer-
employee relationship exists does not depend on “isolated factors but rather upon the
circumstances of the whole activity™), For instance, the comparative investment of the third
party entity and an individual provider and whether the work is integral to the third party’s
business will likely weigh in favor of employee status in essentially all circumstances.
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o other representative of the thard party 13 50 mvalved m the provider™s relotionship w ith the

consumer that the third party*s role becomes one of direction and management. the provider may
instead be an emplovee of the third party (even if she s not the emphayee of the consumer). For
example, if the third pany finds and rents 4 residence in which the arrangement can veeur, or it
the case manager makes fregquent visits or phone calls to the home o specitically mstng the
provider abowt particular tasks 1o perform or wass o or not o fullill duties. the provider will
likely be an emplayee of the third party. Furthermore, in some circuimstlanees, adult Foster vare
providers mas be part of a collective bargaining agreement with o state, |n those cases, the
eeonomic realities analysis must ke into account whether the terms ol the agreement retlect
sulficient involvement by the state with the providers” conditions of employment o demonstrate

that an ¢mplovment relationship cxists

Similarly, in shared lving arrangements that occur in the consumer' s hinmee, the determination ol
whether a third party is a joint emploser along with the consumer will depend on the role of the
third party viewed in light of the economic realites test,"™ 10 e third pany is involved in
determming what tashs a provider will perform and when those task s sill occur, or il it
otherwise controls the manner in which the provider pertorms ber work, the provider is likely
be an employee of the third party, For instance, i0a provider must ask permission of the thied
party 10 be away from the residence or 1o make o change 1o the consumer s daily schedule, those
facts weigh i favor of @ finding of employvee status, On the other hand, ifa provider whose
responsibilily as o roomimate is w sheep at the bome must notify a thicd pamy that she will need o
be amay [rom the residence vvernight but the third pary carmol refuse o grunt ber request or
sanction her for not being at the residence at certain imes. those Bcts would not weigh in vor
ol a determination that the provider is an emplovee of the thied perty - Additionally, 17 third
parly collectively bargains with providers or 15 otherwise mvolved in determning |1-I-.|'.I1||.'rr-'
conditions ol employment—such gs, but not Timited w, wage rates. sacation or sivh time. health

nsurance, or other benetits—the thind party will hkely be a jomt employer of the pros der
2. Covercd Emplover

1" an emplos ment relationship exists, the FLSA apples if the eompliser 18 covered anad e
crnployée 13 not exempt from the Act. The facts relevant 1o dete nmination of whether an
emploser is FLSA-covered depend on whether services are prosided mothe consiimer’s privale

bme™ bevausy under the FLaAL serviees sof o household nature pros ided i o abweut the priv e

] T . -
1 he Final Bule diseusses the applicanon of longstanding ot empioy ment principles o the
horme care coniest. 7R Fed, Kee 648585,



NEATPAGEINFO:id=6D872527-871B-4D33-883D-267F4D4F0F0C


would not otherwise meet the coverage requirements. See 29 US.C. $3 206, 207, Ap employes

15 engaged in interstate commerce (8 tor example, she regulaely trasels between states in the
cuurse of her job: 1solated. insubsantial engapement in interstate commerce doges ot meet this
threshold. Wage & Hour Division Freld Operations Handbook § a0l we ol Bowrin
Carholic CGuardian Soc, 417 F. supp. 2d 449, 470, 4TS DNY. 20069 I]1I.1|l.|i|'.:__' thut employees
ab group homes for children were individually covered based on regular rips transporting the
children across stae lines). Therefore, for example, a provider who transported a consumer w
ductor’s appoiniments or family visits in a neighboring state cach week would be indis idually
eoneresd regardless of the identay ol ber employer.

b. In the consumer’s private home

shared hiving armangements that occur in the consumer™s prisate home, such as those ina
residence 1in which the consumer lived betore the provider moved in andior in which the
consumer could continee 10 live even were the arrangement o end,  involve domestic senice
cimployment. The FLSA provides that it applies 1o domestic service emplovment if the
employee cams at least $1.900 in onnual wages " or performs domestic service in one or more
households for more than cight hours in & workweek. 29 US.C, 8 20001, Based on the time a
shared living provider performs services for the consumer or is required to be at the residence
tincluding overmight howrs). the emplover of a provider-emphos ee ina shared i ing armungEement

that ceeurs in the consumer’s private home will essentially alwavs be coverad.
3. Nonexempt Employee

Even ifan employment rebationship exists and the emplover 15 covered, the FLSA creates certan
exempuons that, if satsfed, mean the Act Joes not appls. Many of these exemptions are
mapplicable w home care work, but fwo exemptions are relevam o cermn home care proniders
whose wiork constitutes domestic service employment, L. oceurs i or ahout the private home
of the individual receving services. Specitically., domestic service employ ces performing
“companionship services” need not be paid in compliance with the At s minimum wage and
vverlime protections, 29 LES.C.§ 213 (a1 3). and Jomestic service emplos ees who “reside] [ in

the hasuseholds in which they work need not be paid in complianee with the Agt's vuerime

i \eain. the privae home analvss is fomgstanding. 110 consumer or her representatise owns or
renis the residence m'n]l..'l_‘- i ber mame, 1towill .::n_m.:|'|.|_|1]|:.. _|_|1.l.;:|:. s he e consumer s [PFEY s Formie.
11 a residence s joimly owned o remted, the specific circwmstances. such as bow and by whom
the rent is paid, who maintains the residence, and whar would vecur o the shared living
arrangement were terminated. must be assessed under the multi-Eenor st described aboue

I oy - . ' » : 5 -
Chis ameunt is equal to the threshold sl m seetion 200nd ol the Soial Securinn et
21050, 3 HUa ) (or 2004, and My FESe N subseguent oars,
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home of the person receiving the services constitute “domestic service employment.” 29 CF.R. §
5§52.3," as to which special coverage rules apply.

a. In a provider's home

An adult foster care program or other arrangement in which a consumer moves into the existing
home of a provider almost certmnly does not involve services provided in the consumer's private
home,'” and therefore the provider's work does not constitute domestic service employment.
Accordingly, the general coverage rules apply to these circumstances,

Under the FLSA, an employer that is a "public agency™ is covered. 29 U.S.C. § 203(s}{1}C). A
“public agency” includes “the Government of the United States; the government of a State or
political subdivision thereof, [or] any agency of the United States ..., a State, or a political
subdivision of a State.” fd. § 203(x). Therefore, any state or state agency that employs a home
care provider 15 an FLSA-covered employer.

Additionally, a company or organization that is an enterprise with an annual gross volume of
business of 3500,000 or more is an FLSA-covered employer. 29 ULS.C. § 203(s) 1 A1),
[herelore, if a private agency that acts as an intermediary between a state and providers is in an
employment relationship with those providers and handles the requisite dollar volume of

business, it is a covered employer.

Finally, FLSA coverage exists if an employee is engaged in interstate commerce, even if the
employer—such as a consumer or a private agency with a small dollar volume of business—

"' This regulatory definition was updated but not substantively changed by the Final Rule.
78 Fed. Reg. 60.460-61.

' The meaning of “private home,” a concept discussed in the Final Rule, has been established by
courts and was unchanged by the Rule. 78 Fed. Reg. at 60.461-63 (citing, inter alia, Welding v.
Bios Corp,, 353 F.3d 1214 (10th Cir, 2004)). Although determining whether a residence is a
privaie home calls for a facl-intensive analysis, a residence 1o which the consumer has moved for
the purpose of receiving services, in which he would not remain were he to stop receiving
services, and where the provider rather than consumer owns, manages, and maintains the
dwelling, is not the consumer’s private home. See Welding, 153 F.3d at 1219-20 (explaining that
the factors to be considered in determining whether a residence is a private home are:

{ 1) “whether the client lived in the living unil as his or her private home before beginming 1o
receive the services,” (21 “who owns the living unit,” (3) “who manages and maintains the
residence,” (4) “whether the client would be allowed 10 live in the unit if the client were not
contracting with the provider for services,” (5) “the relative difference in the cost'value of the
services provided and the total cost of maintaining the living unit,” and {(6) “whether the service
provider uses any part of the residence for the provider’s own business purposes™,

10
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requirement, id, § 213(b}21). Importantly, under the Final Rule, only a consumer, or the
consumer's family or household, may claim these exemptions; any third party employer may not
even if the exemptions would otherwise be applicable. 78 Fed. Reg. 60,480-83."

a. Companionship services

The Final Rule narrowed the definition of “companionship services™ to ensure that FLSA
protections apply to most workers who provide home care services. 78 Fed. Reg. 60,459,
60,463-73, As of the effective date of the Final Rule, January 1, 2015, “companionship services’
means the provision of “fellowship™ and “protection.” 78 Fed. Reg. 60,557 (10 be codified at 29
C.F.R § 552.6). “Fellowship™ means “10 engage the person in social, physical, and mental
activities, such as conversation, reading, games, crafts, or accompanying the person on walks, on
errands, 1o appointments, or to social events.” fd. “Protection™ means “to be present with the
person in his or her home or to accompany the person when outside of the home to monitor the
person’'s safety and well-being.” fd. Companionship services can also include the provision of
“care” if the care is provided “attendant 1o and in conjunction with the provision of fellowship
and protection and if it does not exceed 20 percent ol the total hours worked per person and per
workweek.” /. In this context, “care” means assistance with activities of daily living { ADLs),
“such as dressing, grooming, feeding, bathing, wileting, and transferring” and instrumental
activities of daily living (IADLs), “such as meal preparation, driving, light housework, managing
finances, assistance with the physical taking of medications, and arranging medical care.™ fd.
Companionship services do not include “domestic services performed primarily for the benefit of
other members of the household,” nor “the performance of medically related services™ for the
consumer. fd. “Medically related services™ are services that “typically require and are
performed by trained personnel, such as regisiered nurses, licensed practical nurses, or certified
nursing assistants” regardless of the actual training or occupational title of the provider. /4."

L]

Therefore, whether a provider emploved solely by a consumer in a shared living arrangement
that oceurs in the consumer’s private home is entitled 1o FLSA protections will depend on the
tasks she performs for the consumer. For example. a provider who helps a consumer bathe and
dress each moming, prepares the consumer’s meals, and assists the consumer with preparing for
bed in the evening and does not provide other services is not providing companionship services

"% If a consumer and a third party jointly employ a worker who provides companionship services
or is a live-in domestic service employee, the consumer (or the consumer’s family or household)
may claim the applicable exemption; it is only the third party employer that is responsible for
payment to the provider in compliance with FLSA requirements. 78 Fed. Reg. 60,484-85.

" If a provider performs medically related services only in isolated, sporadic situations, such as
in response o an emergency incident requiring the provider to perform the Heimlich maneuver
or CPR, she would not for that reason be excluded from the exemption. 78 Fed. Reg. 60473

i2
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and therefore is performing domestic senvice emplovment that is subject w0 FLSA protections.
Similarly. a provider who provides daily assistance with wbe feedmg 15 providing medically
related services, and therefore. regardless of her other duties, her work duees not Tall within the
companionship services exemption. On the other hand. a provider whose only responsibility i3
to spend nights a1 the residence in case of cmerdencies is providing companionship services ina
given workweek i6 (1) the provider does not spend more than 20 percent ol her work hours
assisting the consumer with ADLs and IADLs and dovs not pertorm medicatly related services
and (23 the provider is not an emplosee of o third-party entity, such us o public or private agency
administering the program through which the shared Living arrangement was developed. If those
two conditions are met, the provider need not be paid in comphanee with the FLSA

b. Live-in domestic service employee

A live-in domestic service employee is one who resides in the privaie home of the person
receiving services, 29 C.F R § 352,102 For this purpose. “reside”™ means to live in the home an
a “permanent basis,” e, o stay there seven nights a week and have no other home, or for
“extended periods of time.” e, 1o work and sleep there for Pive davs a week (120 hours or more)
or ive consecutive days or nights (regardless of the wotal number of hours). 78 Fed. Reg
a0.474."

In shared living arrangements that oceur in the consemer’s prvate home. the provider will most
alten “reside”™ in the consumer™s home. In most cireumstances, the provider will permanently
reside in the home of the consumer hecause he or she has no other home, " A provider whao
resides in the consumer’s private home is a live-in domestic service employee, and if she s not
an emplovee of a third party. she need not be paid overtime compensation for any hours she

} ||I
wisrhs avver 0 in a work weeh,

Mhe Final Bule set out thess delinmions but did nothing o aler them, 78 Fed. Rey. 60,474

" A provider who spends regular nights away from the hume may nevertheless be o live-in
domestic service emplovee ifhe or she lives in the consumer’s priviate home (or “extended
ponods ol mme.” For example, a prosider w e spenads Somdas theoiagh Thoesdas. mghis in the
consumer s home but spends the weekend o the home ol a [amily member where she has a
bedrovm does not live permanently with the consumer but does. because she sleeps at the
constmner s home for five consecutive nights cach week, live with the consumer for exlended
periods ol time

Y his onertimie ¢xemption applics enly o certain lae-in demestne seevite emphiees, Special
rules that apply to all live-im emplovees, including those s must receive overtime
compensation, ore described balow.

T
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[1I. How to Apply the FLSA

To the extent it applies, the FLSA requires that an employee receive, for all hours worked, at
least the minimum wage, and for all hours worked over 40 in a workweek, one and a half times
the hourly wage.

1. Hours Worked

Proper payment under the FLSA"s minimum wage and overtime requirements requires a
determination of how many hours an employee has worked in a workweek. The Department has
1ssued guidance regarding how to make such a determination for employees generally and for
live-in employees in particular.

a, General principles

As a general matter, under the FLSA, hours worked includes all time spent performing tasks for
the benefit of the employer or waiting to perform such tasks (i.e., being “engaged 1o wait™),

29 CF.R. § T85.6; IBF, Inc. v, Alvarez, 346 U S, 21, 25 (2005). For example, in the shared
living context, ime a provider spends bathing a consumer is hours worked, as is time the
provider waits at a doctor’s office to drive the consumer home from an appoiniment. Work
performed outside of assigned work hours is hours worked if the employer knew or had reason 10
know the work tasks were occurming. 29 C.F.R. § 785.11. For example, if a provider usually
ass1s1s a consumer with physical therapy exercises for an hour each day but on one day the
exercises take an hour and half, the additional half hour is hours worked.

On the other hand, “[pleriods during which an employee is completely relieved from duty and
which are long enough to enable him to use the ime effectively for his own purposes.” as well as
periods when an employee is “completely relieved from duty for the purposes of eating regular
meals” for 30 minutes or longer, are not hours worked, 29 C.F.R_§ 785.16, .19. For example, if
a provider leaves the consumer's home on her own to spend several hours shopping for herself
and meeting friends, that time is off-duty rather than hours worked.

The vast majority of shared living providers will be live-in employees,™ but for a shared living
provider who is not a live-in employee, such as a provider who lives in a separate apartment in
the same complex as the consumer, hours worked are determined based solely on these
principles,

" Adult foster care providers who are employees (rather than independent contractors) under the
FLSA are also subject 1o the special rules for live-in employees, See 29 CF.R. § 785.23
(applying to employees residing on the employer’s premises as well as those “working at
home™),

14
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h. Special live-in principles: Reasonable agreement

The Depanment has recognived that “[a]n employee who resides on hig employ er’s premises on
a permanent basis or for extended periods of time is not considered as workinyg all the time he 1s
on the premises.” 29 C F.R. § 785.23. This principle applies to all live-in emplovees. including
live-in Jomestic service emplovees (regardless ol whether there is a third party employer who

may nol ¢laim the live-in domestic service employee exemplion). See il § 531 [0k,

Because of the intertwined noture of a live-in provider™s work and personal activities, what
constitutes hours worked Tor an employee who lives on her employer's premises, such as o
provider in a shared living arrangement, is often “difficult o Jetermine.” 29 C.F.R § TR3 2]
Accordingly. “any reasonable agreement ol the parties which takes into consideration all of the
pertinent faets will be aceepted.” fof. Such o neasonable agreement may exclude from puid time
“normal private pursuits” such as "cating. sleeping, entertaiming. and other periods of complete
Ireedom from all duties when he may leave the premises for purposes of his own,™ Ll e alin
del, § 552102 jexplaining that a live-in domestic service “employee and the employer may
exclude, by agreement between themselves, the amount ol sleeping time, meal e and other
periods ol complete Treedom trom all duties when the employee may either leave the premises or
stay on the premses for purely personal pursuits™, noting that w exclude off-duty time other than
meal und sleep tme. it must be “of sulficient duration 1o enable the emploxee o make elfective
use ol the time™; and citng 29 C.F. R, § 785 25)

Counts discussing how 1o determine the hours worked by live-in employees have indicated tha
where an employer and employee have sgreed Lo an approximate number of hours worked each
week that reasonably lakes inwe account what 15 known about the requirements of the position
and circumstances of living on the premises at issue, that agreement 15 an acceplable proxy for
more precisely counting hours worked. See, ¢ g Coaraferdon v Dol B, Hoslep Assoca,, 405
F3d 1941992010 {4ih Cir, 2005) (helding that an agreement o pay for 40 hours of work was
reasonable where the emplover had provided guidance regarding the nime necessary 1w complene
assigned 1asks and asked that the employees alen the employer il 40 hours was insulTicien and
the employ ees had not provided evidence that the agrecment was unreasonable ) Leever v, Cin
aof Corvenn, 360 F A 1014, TIR-21 ¢9h Cir, 2004 ) tholding that ~an agreement under § 783,23
must take into account some approximation of the hours actoally worked, or reasonably required
o be worked. by the emplosee™ and finding to be unngusonable pay ment for approximately one
howr of work cach week when the evidence showed that the tigks an issue wok roughly 28 hours
vach weekd, The Department made clear in the Final Rule, however. that the eeasonable
arreement van no longer replace a recond of actual hours workeds 1F o provider spemds more time
performing work tasks than anticipated by the agreement, she is entitled 1o be compensmted Tor
the additional work time. 7X Fed, Beg, 60477, 60,337 (0 be codifiod an 29 CF R §3
21020k, g
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To create a reasonable agreement in the context of a shared living arrangement, it is necessary to
determine what activities constitute “purely personal pursuits” and therefore may be excluded
from hours worked and what activities are instead primarily for the benefit of the consumer or
other employer and therefore may not. Whether activities are required or the provider is or could
be engaged in personal activities of her choosing is significant, Some activities are easy 1o
assess: 11 a provider helps the consumer bathe, take medication, or eat, or if the provider
transports the consumer to a doctor’s appointment, that time is hours worked. [f a provider is al
the home while the consumer is elsewhere for several hours, and she makes herself lunch, tidies
her private room, and reads a book, she is completely relieved from duty and has spent the time
for her own purposes, so that time does not constitute hours worked even though the provider 1s
ot her worksite, But other activities, such as eating lunch with the consumer (if the consumer
does nol require assistance eating) or watching a movie with the consumer, do not necessarily
always constitute either on- or ofT-duty time. As to those activities, the parties’ understanding of
the provider’s responsibilities, in part as reflected in the written agreemeni they may create, will
be fundamental to determining whether the provider is performing services as part of her
employment or engaging in personal pursuits based on personal choice,”’

Because the mutual understanding of what tsks are required parts of the job is crucial 10 this
potentially complicated analysis, it is in the best imerest of all parties involved 1o create a clear
and specific reasonable agreement describing the tasks the provider is 1o perform. For example,
an agreement might state that the provider will assist the consumer in the momings and evenings
with bathing and dressing and have no further responsibilities with respect 1o the consumer. In
that case, if the consumer and provider go together to dinner at the home of the consumer’s
family at a time when the provider could otherwise occupy hersell with any activity of her
choosing (such as staying home to read a book or going out to dinner without the eonsumer), that
time is a social outing rather than hours worked. [f, on the other hand, an agreement states thal
the provider will assist a high-needs consumer with ADLs and [ADLs including eating and
toileting and that the provider will transport the consumer when she leaves home, then a trip to
the consumer’s family"s home with the provider would constitute hours worked. As another
example, a reasonable agreement could set the expeciation that the provider will ensure that the
consumer gets ready for her job each morning and will transport the consumer to that job each
weekday and 1o church on weekends but not call for taking the consumer to other specific
communily events, In that case, if the provider brings the consumer along to dinner at her
neighbor’s home and to a movie on a weekend day because the provider wants to eat outside the

' In addition, in the case of a provider who s a family member of the consumer, some wnpaid
services, often called “natural supports”™ in the context of Medicad programs, may be outside the
scope of the reasonable agreement, [ the reasonable agreement does not treat the provider
unequally because she is a family member, such differentiation between the employment
relationship and familial relationship 1s permined. 78 Fed. Reg. 60,487-90.

16
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home or see 2 movie and enjoys 1aking the consumer with her. though she 15 not requimed w do

s ared could instead chose to sperd the time on her own, the addiional time spent with the
consumer does not constitute hours worked. On the other hand, iC an agreement stanes that a
pron ider’s role is 1o help the consumer be integrated into the community. time spent making
mbormal visits 1o neighbors or going o a community event in arder w0 fulill that goal would
constitute hours worked (though the provider may be providing compuantonship services exempt
from the FLSA"s requirements). Reasonable agreements entered into by a live-in employee and
an employer must accurately reflect the work that is reguired w be performed and cannot be used

1o improperly limil the number of hours that will be pard.

£, Special live-in principles: Sleep time

For emplovees who reside on the employer’s premises permanently {ie.. have no other home),
sleep time may be excluded even il the emplos ees are obligated 10 remain on the premises
overnight if the emplosvees “[t|vpically work some hours during non-sleep time, such as, but not
limited 10, during eurly moming hours and on weekends.” Wage & Hour Division Opinion
Letter FLSA 2004-7 at 3 (July 27. 200417

Although the Department has not set a spectlic number of hours that must be compensated in
order o permit the exclusion of the sleep ime of an emplovee who resides on the premises
permanently, the circumstances must be such that the agreement regarding work and nen-work
mme is reasonable, A varietv of agreemenms might meen this standard: providers™ schedules will
vary based on the panticular arrangement and needs of the consumer. and there 15 no panticular

= An emplovee who lives on the emplover’s premises tor cxtended perrods of 1ime rather than
permanently (i.e. for live days a week (120 hours or more) or five consceutive dass or nights
{regardless of the wlal number of hoursh) is subject w a dilterent analysis, [n these
circumstances, which are rare in the shared living comtext, in order Tor cight hours of sleep time
per pight o be excluded from hours worked. the emplovee must be compensated For eight hoares
i cach 2dahour period. Wage & Howr Division Opinion Letter FESA-D20at 1 (June 25, | 990);
Wage & Howr Memorandum — 8848 (June 30, 1988, In other wonds, i1 the emploves 15 on duty
only for cight hours. even if those hours are overnieht and the emplovee usually sleeps during
the shity, the n_':'n]‘lhr':'::r may not exclude thuase erghl sleep time howrs from hours worked. 1.

 Consistent with requirements set forth elsew here, the sleep time may only be excluded 1f the
cmplosees also, “la|re completely ree o leuse the premises for their own purposes and engage
i mormal private pursaits during all non-durs time other than the sleep time.” “lajee paid or all
tume called to duty during the sleep time” “Ja)ne pand for all the sleep tme 1f such nme is
intermupted for duty valls to the extent that the employ ces cannot get at least Bive hours of sleep
during the period,™ and ~[a|re paid for all sk pertomed during monssleep tinee, i oty Bolers
in the mornings, alternoons. evenimgs. amd on wevkends" Wage & Hour Disision Opinion
Lever FILSA 2004-T a3,
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schedule necessary to make an agreement reasonable, For example, if a shared living provider
and her employer to agree to exclude eight hours of sleep time per night and the provider is paid
an hourly rate for services she performs between the hours of 8:00pm and 10:00pm each evening
and 6:00am and 8:00am each moming, that agreement would typically be reasonable. Orifa
provider's sole responsibility is to be at the residence five nights a week from 10:00pm to
£:00am, it will likely be reasonable to agree 1o treat two of those ten hours as hours worked and
exclude the remaining eight hours as sleep time. Similarly, it will typically be reasonable to
exclude sleep time during weeknights if the provider and employer agree that four hours per day
spent in the residence on two weekdays and each weekend day are hours worked that must be
compensated. On the other hand, if a provider's sole responsibility is to be at the residence for
eight hours each night, an agreement to exclude all time the provider is required 1o be on the
premises will not be reasonable, nor would an agreement to consider one hour per day to be
hours worked. The Department notes that the exclusion of time when an employee 15 required 1o
be on the premises is permissible only when that time is during normal sleeping hours, i.c.,
overnight rather than during the daytime, and that in all circumstances, no more than eight hours
per night of sleep time may be excluded.

As with other off-duty time, any interruption to sleep time “by a call to duty™ constitutes hours
worked regardless of an agreement to exclude the time. 29 C.F.R. § 552.102.

2. Compliance

If the FLSA"s minimum wage requirement applies, an employee must be paid at least the
minimum wage for all hours worked. 29 U.S.C. § 206(a). [fits overlime compensation
requirement applies, an employee must receive one and a half times her regular rate of pay for all
hours worked over 40 in the workweek. 29 UL.5.C. § 207(a).

In shared living arrangements, a provider may receive compensation in the form of hourly
wages, a daily or monthly stipend, room and board, or as some combination of such payments.
The FLSA allows an employer to take credit for these various types of compensation as
described below.

a. Minimum wage

The federal minimum wage is currently $7.25 per hour. An hourly wage of that much or more
satisfies the minimum wage requirement. If an employee receives a daily stipend, the total
amount of the stipends received in a workweek divided by the number of hours worked that
week is the hourly rate, which must be equal to or greater than minimum wage. For example, if
a provider receives $68 per day and works seven hours each day five days per week, she has
received $9.71 (($68 x 5) /(7 x 5)) per hour, and the federal minimum wage requirement has
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theretore been mer 1Fan emplovee receives a manthly stipend, thal amount is multiplied by 12

ad divided by 32 to determing the weekly rate, which is then divded by the number of hours
worked each week to calculate the hourly rate, So a provider who receines $1730 per month has
carned a SH03.85 (SI750 % 120 32 weekly rate, and 11 she works 30 hours in o particular

workweek. she has carmed $10.10 (540385 7 340} per howr,

Linder section Simp of the FLSA, 29 LL5.C. § 205(m, an employer may Lake credil toward
minimum wage for the reasonable cost or Gar salue ol Todgimg and food. prosided certain
conditions are met. Specifically. this credit iz permissible it (1) the emplosee has voluntarily
accepted the lodging: (27 the lodging is fumished in comphance with appheable federal, sune, or
local law: (3) the lodging is provided primarily Tor the benelin of the emplovee and not the
emplover: (41 the employer maintins accurate reconds of the costs incurred in furnishing the
lodging: and (5) the cost cluimed does not exeeed the reasonable cost or fair value of the lodging
lurnished. A separate gundance document providing Turther detail about these requirements is

lortheoming

To caleulute an hourly rte including the section 3(m) credit, the value of the room and hoard is
sudided 1o cash wages and divided by the hours worked in g given weck, For example. assume 4
provider receives 36 per hour as well as room and board the Babe vilue oF which is $100 per
week. [1the provider works 30 hours in o workweek, the $180 (56 x ) cash wages is added
the 100 for o total of S280 received in the week, which amounts to 59,33 (S280 7 30) per hour
Assuming the room and board credit is properly taken, this payment structure vomplics with the
tederal minimum wage requirement. I5the following week the same prosider worked Tor 50
howrs, the employer’s minimum wage obligation would still be met, but the provider would be
due overtime compensation. Specilically, she would receive S300 (56 x 500 in cash wages plus
100 in section Mmp credin for o total oF S400, or $8 (5400 7 51 per hour, Her employer would
then owe her an additional $40158 x .3 x 101 10 overtime compensation

[he section 3imp credit may also be the sole payment a live-in employee receives, provided i is
sulTicient wo cover the emplover’'s minimum wage obligation. 1°or example. a provider whose
reasonable agreement anticipates |2 hours per week of paid work (with the remaming time she is
ot the prermises excluded as olT-duty time or sleep time) could be compensated entirels by no
v ing rent. 11 the Far value of her lodging is $300 per month (or $1135 38 per seck ), her
drrangement somplies with the FLSA because she receives 3962 per huur (5113538 7 12

b, Owertime
Where the FLSA s overtime compensation reguirerment applies, an emplos e¢ must receiy e one

arsd halt times her regular hourly rate of pay for all hours worked over 40 in 2 workseek, For

example. iIF a provider receives 557 as a Jaily rate and works sesen hours for each ol seven davs

[
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in a particular workweek, she would be owed an additional $36.63 for that week because her
hourly rate is S8, 14 (857 / 7), one half of that is $4.07, and she must receive overtime
compensation for 9 hours (the number over 40 worked in the week).

¢. Recordkeeping

In addition to its minimum wage and overtime requirements, the FLSA mandates that emplovers
keep records regarding 115 employees, their hours worked, and their compensation,

29 UL5.C § 21 He); see alse 29 C.F.R. Part 516, The recordkeeping requirements apply to
employers of domestic service employees, 29 C.F.R. § 552.110(a). In particular, an employer of
a live-in domestic service employee must maintain the reasonable agreement with the employee
regarding hours worked and, as of the effective date of the Final Rule, will also be responsible
for keeping records of the actual hours worked by that employee rather than merely relying on
the reasonable agreement. 78 Fed. Reg. 60,557 (1o be codified at 29 CF.R. § 552.110(b)).
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FLSA Analysis for Different Shared Living Models
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